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Amendments to Queensland’s workers’ compensation restrict access to damages by injured 
workers 
Workers’ compensation has been the focus of many Australian governments in 2013.  In Victoria, the 
Workplace Injury Rehabilitation and Compensation Bill 20131 is a new comprehensive Act that 
replaces the Accident Compensation Act 1985 (Vic) and the Accident Compensation (WorkCover 
Insurance) Act 1993 (Vic). A Discussion Paper has been released by WorkCover WA to review the 
Workers' Compensation and Injury Management Act 1981 (WA), an Act which has undergone many 
amendments in the last few years. 2  The Discussion Paper proposes that the Act be repealed and 
replaced with a better structured piece of legislation that aligns with the operation of the scheme.  
The South Australian Government is considering how to improve the governance of its WorkCover 
before releasing a Discussion Paper that will consider what a new scheme may look like. 3 
The Queensland Government has introduced changes to workers’ compensation that have been 
referred to as controversial in the press.  On 17 October 2013, the Workers’ Compensation and 
Rehabilitation and Other Legislation Amendment Bill 2013 (Qld) was passed and on 29 October 
received assent.  This Bill was in response to recommendations by the Queensland Parliament 
Finance and Administration Committee after its inquiry into workers’ compensation in May 2013.  
The Workers’ Compensation Regulator (the Regulator) replaces the Workers’ Compensation 
Regulatory Authority and becomes part of the Office of Fair and Safe Work Queensland in the 
Department of Justice and Attorney General. 
Some of the amendments 
The concept of work related impairment (WRI) has been replaced with DPI, defined in Sch 6 as: 
DPI, for an injury of a worker, means an estimate, expressed as a percentage, of the degree 
of the worker’s permanent impairment assessed and decided in accordance with the GEPI. 
‘GEPI’ is defined as ‘the Guidelines for the Evaluation of Permanent Impairment’ which are to be  
made under s 183 which requires the Regulator to make guidelines for assessing a worker’s degree 
of permanent impairment that will be published in the gazette. Workers’ Compensation and 
Rehabilitation Regulation 2003 (Qld) Sch 8, s 12 has been amended to require a court to give greater 
weight to a medical assessment of the DPI based upon the AMA 5 which makes it the same as 
required by the civil liability legislation. 
The amendment that has sparked debate is a change to the right of an injured worker to claim 
common law damages from an employer by introducing a threshold requirement.  This restriction 
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goes against the recommendations of the Finance and Administration Committee and was lobbied 
against by various groups, including the Queensland Law Society.4   
Section 237(1)(a)(i) of the Act now provides that a claim for common law damages may only be 
made by an injured worker if their DPI has been assessed as more than 5%.  An injured worker may 
seek damages if they are suffering a terminal condition,5 and a dependant may seek damages if the 
injury results in the death of the worker.6   
Prior to this amendment, the right to claim common law damages ran alongside with the right to 
claim compensation with the proviso that if the work related impairment was less than 20%, the 
worker had to make an irrevocable election between damages or compensation.   
The purpose of limiting the access to the common law is to allow only those with serious injuries to 
take action against their employer and to bring the Queensland legislation into alignment with the 
other jurisdictions.7 With this amendment to the Queensland position, only the Australian Capital 
Territory has no restrictions upon a worker’s right to claim common law damages.  Queensland’s DPI 
of 5% is the lowest threshold with New South Wales requiring a 15% whole person impairment, 
Victoria 30%, Western Australia 15% and Tasmania 20%. South Australia and the Northern Territory 
do not allow common law claims for work injuries.8 
Changes are also made to the gratuitous services provisions.  The decision of Foster v Cameron 
[2011] QCA 48 allowed an injured worker to claim for domestic services that prior to trial had been a 
mixture of paid and gratuitous.  As the Act was not clear on whether damages could not be awarded 
when the services were a mixture of paid and gratuitous, the Court of Appeal held that the injured 
worker could convert gratuitous services into paid services after the trial.  Section 306F of the Act 
has therefore been replaced to close this loophole.  The section now provides that if a worker 
usually performed the services before being injured and they are provided with services that are 
substantially the same type and all or part of those services are gratuitous, the court cannot award 
damages for the part of the services that are gratuitous or are to be provided in the future as either 
gratuitous. 
Other amendments are aimed at reducing the number of fraudulent claims.  For example, the 
amended definition of ‘injury’ in s 32(1) of the Workers’ Compensation and Rehabilitation Act 2003 
(Qld) states: 
An injury is personal injury arising out of, or in the course of, employment if— 
(a) for an injury other than a psychiatric or psychological disorder—the employment is a 
significant contributing factor to the injury; or  
(b) for a psychiatric or psychological disorder—the employment is the major significant 
contributing factor to the injury. 
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This increases the onus of proof as the employment must be the ‘major significant contributing 
factor’ to the disorder in comparison to a ‘significant contributing factor’ for other personal injuries. 
The Bill inserts a new ch 14, pt 1 div 1 entitled, “Access to documents and information” containing ss 
571A-571D.  This division provides employers with greater access to information in respect of 
workers’ pre-existing injuries and previous compensation claims.  Section 571B allows an employer 
to request in writing from a prospective employee, disclosure of all pre-existing injuries of which 
they are aware which may be aggravated by performing the employment duties.  If the worker 
‘knowingly makes a false or misleading disclosure’,9 s 571C(2) states that the worker will not be 
entitled to compensation or damages ‘for any event that aggravates the pre-existing injury or 
medical condition’.  Under s 571D an employer may request a prospective worker’s history of 
compensation claims from the Regulator for a fee.  Such a request must have the consent of the 
prospective worker and the summary will contain ‘the number and nature of the person’s current or 
previous applications for compensation or claim for damages under this Act or a former Act.’10  
Section 571D(3) provides: 
If the Regulator provides a copy of a worker’s claims history summary to the prospective 
employer, the prospective employer must not do any of the following— 
(a) disclose to anyone else the contents of or information contained in the summary; 
(b) give access to the document to anyone else; 
(c) use the contents of or information contained in the summary for any purpose other than 
for the purposes of the employment process. 
Employers will have to be careful in their use of this information, especially not to discriminate 
against the prospective worker.  A claims history should not be relied upon to screen out prospective 
workers based upon past compensation claims or injuries as this would be discrimination if the 
prospective worker has the current ability to carry out the duties required by the job.11 
Conclusion 
The amendments to the Workers’ Compensation and Rehabilitation Act 2003 (Qld) commenced on 
15 October 2013, the day the Bill was introduced to the Legislative Assembly.12 The amendment that 
is going to have significant impact upon all stakeholders is the restriction upon the right to claim in 
negligence. 
The restriction upon access to the common law for damages against an employer does bring the 
Queensland scheme into line the other jurisdictions, but has imposed a 5% threshold in comparison 
to the 10-30% range in the other jurisdictions.  The Queensland Attorney-General has stated that the 
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introduction of a threshold was appropriate due to the 20% increase in premiums since 2009.13  It is 
predicted that by introducing a 5% threshold to access common law damages, there will be a 
decrease the number of claims against employers.14 This raises the question of whether injured 
workers will then look to other potential defendants to seek damages against if the option of a claim 
against the employer is not possible. Another flow on effect of the limitation will be the decrease in 
work for personal injury law firms,15 firms that would have already undergone significant change 
after the implementation of the recommendations of the Ipp Report approximately 11 years ago.16 
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